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QASA Fees Proposal
Executive summary

The Quality Assurance Scheme for Advocates (QASA) is a central scheme applying common standards and a common assessment framework to all criminal advocates. 

The scheme will in practice be administered separately by the BSB, SRA and ILEX Professional Standards (IPS) for their own regulated advocates. The BSB will bear the costs associated with administering the scheme for barristers and will not contribute to the costs that the SRA will incur in administering the scheme for solicitors or the costs that IPS will bear in operating the scheme for legal executives. 
The BSB’s operation of the QASA will be self-funding and all costs will be recouped from fees charged to those within the scheme at the various points of assessment. A detailed breakdown of the set up and running costs which need to be recovered has been produced and will be scrutinised by the BSB’s Performance and Best Value Committee and the Bar Council’s Finance and Audit Committee. 

This paper sets out a proposal for a fees structure which would lead to the recovery of the costs of setting up and operating the scheme. The key proposals are:

· Set fees of £70-90 for initial accreditation at levels 2, 3 and 4; 

· Weighted fees for applications for progression by judicial evaluation (£100-£150 to progress to level 2, £300-£350 to progress to level 3 and £350-£400 to progress to level 4);

· No fees payable to the BSB for those applying for progression by assessment centre, although barristers would pay the fees charged by the assessment centre;

· Long-term re-accreditation fees to be set after a review of costs in 2014 but estimated to be between £100 and £200;

· Those returning to practise after a period of absence to pay similar fees to those charged for initial accreditation.

A summary of the proposal is included at Annex A. It is estimated that the fees proposal would result in an average cost to a competent barrister of £48 a year over the course of a 33 year career. 

The purpose of this paper is to set out the proposals and to invite comments on the proposed financial model for the scheme.

Comments should be received by 5th August and should be sent to Chris Nichols at CNichols@barstandardsboard.org.uk. 
Background
1. The origins of the QASA lay in Lord Carter’s Report of 2006 into legal aid procurement. In that report, Lord Carter said:

“There is a client-driven need for the quality assurance of advocacy to be more than a reactive mechanism addressing specific complaints or concerns....”

2. The initial development of a scheme was taken forward by the Legal Services Commission (LSC) until 2009 when under the project sponsorship of the Legal Services Board (LSB), responsibility for development and delivery of a scheme was taken on by the three main regulators of advocacy – the Bar Standards Board (BSB), the Solicitors’ Regulation Authority (SRA) and ILEX Professional Standards (IPS).

The Joint Advocacy Group

3. The three regulators established the Joint Advocacy Group (JAG) to take forward the development of a quality assurance scheme which would start with criminal advocacy. 

4. JAG comprises representatives from each of the regulators with experience of criminal advocacy, quality assurance and competency assessment, education and training and professional standards.

The regulatory need for QASA

5. Advocacy is a vital part of an effective justice system. Those members of the public who are involved in litigation rely upon advocacy for the proper presentation of their case. Those who are involved in crucial decision-making whether as Judge or jury also rely on advocacy for the proper administration of justice. For defendants reliant on effective advocacy in the criminal courts the stakes are high: loss of liberty is a possible outcome of the decision-making process. 

6. At present, those who undertake advocacy in the criminal courts may have qualified via different routes which use different methods of education, training and assessment to ensure that the advocates demonstrate that they meet the required standard. This approach has worked in the past but we are now at a stage where lawyers, their clients, the public, judiciary and those who are funding criminal litigation need to be satisfied that advocates who are appearing in the criminal courts are operating to consistent standards. 

7. A key element of professional responsibility is the maintenance of appropriate standards. The changing face of the legal landscape coupled with competition and commercial imperatives are putting pressure on the sustained provision of good quality advocacy. The economic climate, both generally and in terms of legal aid funds, has created a concern that advocates may accept instructions outside their competence. The judiciary has responded to these matters through judicial pronouncement on advocacy competence and performance. 

8. Regulatory intervention into the advocacy market has long been argued as unnecessary as market forces should eliminate the under-performing advocate. However, whilst market forces can generally be relied upon to identify the competent advocate, it is not necessarily the case that the less competent will not be instructed. In addition, it is increasingly uncommon for an advocate to be observed by the selecting professional. It has become apparent therefore that natural selection through market forces is not the answer to assure the quality of all advocates. The public interest and consumer protection requires a more proactive approach to assuring advocacy competence.

9. The comments of the judiciary and others, the fallibility of relying on market forces and the need for consumer confidence all lead to the need for systematic and consistent quality assurance of advocates.  

10. Under the Legal Services Act 2007, the regulators are responsible for setting and maintaining standards within their respective professions. This includes a requirement upon them to have in place effective quality assurance arrangements. 

11. Evidence gathered through the scheme will be used to monitor the quality of advocacy performance and to ensure that the scheme remains proportionate and targeted to where risk dictates that there is the greatest regulatory need. 

QASA Scheme

12. The Quality Assurance Scheme for Advocates (QASA) is a central scheme applying common standards and a common assessment framework to all criminal advocates. It will apply to barristers, solicitors and legal executives. 

13. Although the central scheme will apply to all criminal advocates, it will in practice be administered separately by each JAG member for their own regulated advocates; the BSB will administer the scheme for barristers, while the SRA will administer the scheme for solicitors and IPS for legal executives. Therefore the BSB will bear the costs associated with operating the QASA scheme for barristers and fees paid by criminal barristers will not subsidise, fund or contribute to the administration of the scheme by the SRA or IPS for solicitors and legal executives. 
Key principles for scheme
14. The proposed scheme has the following key principles:
1) The scheme would include accreditation at 4 levels.

· All criminal advocates would need to be accredited at a level mapped against the complexity of work which they undertake - from advocates practising solely in the Magistrates Courts at level 1 up to those undertaking the most complex work at level 4;

· JAG will publish a Statement of Standards which will set out the competences underpinning each of the overarching advocacy standards that will be required of advocates at each level;

· Cases would be assigned a level, reflecting their complexity (from summary trials in the magistrates court at level 1 to the most serious, novel and difficult homicides and sexual offences at level 4).

· Criminal advocates would only be permitted to complete cases assigned to their level. However, there may be flexibility in the scheme to enable advocates in limited or exceptional circumstances to undertake cases above their level; for example where a case’s level might change in reflection of increasing complexity during the currency of the instruction but the advocate still has the requisite competence to continue to act. JAG would produce guidance on the circumstances in which this may be acceptable. 

2) Advocates would be able to apply to move up a level when they have the requisite experience and skill.

· There will be two available routes for applying for accreditation at a higher level:

· Progression based mainly on the submission of evaluation forms completed by judges assessing an advocate’s performance in live cases. Progression would require three positive evaluations against the competencies required at the advocate’s current level, which would allow for an advocate to obtain a temporary “green plate” licence to operate at a higher level, subject to a requirement to obtain a further two positive evaluations of performance at the higher level being assessed against the competencies required for this level.

· Progression based primarily on live assessment at an accredited assessment centre, whereby advocates would be assessed against the competencies of the higher level that they are applying for accreditation at. Advocates would also require judicial evaluation from one trial. If successful in their application, advocates would be granted a provisional “green plate” licence and would require a further two positive evaluations from judges at the new level.

· For both methods of applying for accreditation at a higher level advocates would be assessed against the competency framework set out in the Statement of Standards. All assessors would complete the same Criminal Advocacy Evaluation Form (CAEF) in order to assess the advocates against these standards. 

· Evaluations/assessments would not be determinative. Ultimately, the BSB would decide whether the evidence submitted (including the evaluations/assessments) demonstrated the barrister’s competence to move up a level.
· In circumstances where the BSB had concerns about the evidence submitted it could either refuse the application, or if it required further information it could request further evidence.

3) All advocates would be required to re-accredit at their level every 5 years. 

· The process for periodic re-accreditation would be similar to the process for applying for accreditation at a higher level, albeit that the advocate would be assessed against the competences required of advocates at their existing level.

· Where there were concerns about the advocate’s performance, the BSB could either refer the matter to the regulator, request further information or commission independent assessors to evaluate the advocate in a real case. 

4) The scheme would include ongoing monitoring of performance against the required standards
· JAG’s proposal includes a system of ongoing monitoring, whereby the judiciary would be encouraged to also submit evaluation forms where they believe that an advocate is not displaying the competences required of their level. 

· The BSB would consider all such references received about barristers and in circumstances where it was satisfied that the evidence it had received merited sufficient concern, it would arrange for an independent assessor to attend court with the barrister concerned in order to observe and assess their performance. 

· This assessment would form the basis of a decision by the BSB as to whether the advocate concerned is demonstrating the competencies required of their level. If JAG believes that the advocate requires assistance in order to meet these competences, it will seek to agree a package of remedial training with the barrister which will allow them to address concerns and prove that they are competent at their level. The BSB would only consider re-grading an advocate as a last resort where attempts to address concerns have failed. 

Timetable
15. The BSB intends to begin accepting applications for initial accreditation at levels 3 and 4 from December 2011. Initial accreditation at levels 1 and 2 will begin from April 2012. By the end of 2012 the majority of advocates should be substantively accredited within the scheme. For the financial year beginning in April 2013 the scheme should begin to operate “as normal”. 

Costs

16. As the scheme will only apply to criminal barristers it would be unreasonable to fund its operation from general BSB income recovered from the entire profession through the practising certificate fee. Therefore the intention is that the BSB’s operation of the QASA scheme for criminal advocates should be self-funding. This would mean that the costs of setting up and administering the scheme will need to be recouped from fees charged to those within the scheme at the various points of assessment.
17. A detailed breakdown of costs has been considered by the Finance Department at the BSB and will be considered by the Bar Standards Board’s Performance and Best Value Committee (PBVC) in late June and the Bar Council’s Finance and Audit Committee (FAC) in July. This identifies the following costs which will be incurred in setting up and operating the scheme:

Set up costs
· Recruiting and training an Assessment Panel to advise upon borderline applications/monitoring referrals

· Recruiting and training a pool of independent assessors

· Training the judiciary (approximately 900 judges)

· Printing and distributing CAEFs and promotional material to courts

· Conducting educational roadshows on circuit

· Hiring an Assessment Manager and a full-time Administrative Assistant

· Legal advice and rule drafting

Running costs

· Quarterly meetings of the Assessment Panel

· Twice monthly meetings of smaller Assessment Panels to decide upon borderline applications
· Training new judges

· Printing and distributing CAEFs

· The deployment of independent assessors to evaluate barristers who have received monitoring referrals that merit further investigation

· Subsidising a limited number of individuals with no access to judicial assessment to complete simulated assessment

· Information gathering and reviews of the scheme’s operation

Staff costs

· There will also be staff costs associated with administering the assessment framework. 
18. It is extremely difficult at this stage to estimate with any degree of certainty how much activity will be involved in the operation of the QASA scheme, as it is not known precisely how many advocates will come under the scheme. Therefore a number of estimates and assumptions have been relied upon in order to estimate the total costs that will be incurred in operating the scheme. 

19. Based on the assumption that there will be between 5,000-6,000 criminal barristers seeking to enter the scheme through initial accreditation, it is estimated that the scheme will require one full-time Assessment Manager, one full-time Administrative Assistant and 13 months of cover from temporary staff between January 2012 and March 2013. From April 2013 all barristers should be substantively accredited within the scheme and it will begin to operate “as normal”. It is estimated that during the first year of normal operation the scheme will require one full-time Assessment Manager and one full-time Administrative Assistant to operate the scheme. This analysis of staffing requirements has been scrutinised by accountants at the BSB and will be subject to further scrutiny by the PBVC and the FAC.
20. The following costs have already will be covered by the BSB’s Quality Team budget and will not be recouped from those within the QASA scheme:

· Salaries of existing staff within the Quality Team, who have been and will continue to be dedicated largely to the development of the scheme;

· Ongoing policy support from the existing staff within the Quality Team once the scheme becomes operational;

· The budget set aside for the development of the QASA scheme from 2009 until present.
Total costs to recoup

21. The costs analysis has identified the following headline costs for the scheme:

	Set up 
	First year of normal operation 

	£345,092
	£221,287


22. The “set up” period refers to the period from present until March 2013, when all barristers should have entered the scheme through initial accreditation. The first year of normal operation refers to the period from April 2013 to March 2014.

Proposed fee structure
23. The assessment framework provides three points of application at which barristers would be required to pay fees:

(i) Application for initial accreditation

(ii) Application for progression (to be accredited at a higher level)

(iii) Application for re-accreditation (at existing level)

24. The proposed fees in relation to each of these three applications is considered below. A summary of the proposal is also included at Annex A. 
Initial accreditation

25. All criminal barristers will need to apply for initial accreditation within the scheme. There will be a two-stage application process. The first stage would take place during an initial three month window; barristers would need to submit a self-certification form setting out the level at which they are currently practising. The BSB would grant barristers who self-certify at levels 2, 3 and 4 a provisional “green plate” licence at their self-certified level. They would then need to be assessed by judges in their first two trials at that level and would need to submit both of these to the BSB in order to achieve substantive accreditation. 

26. The BSB will charge barristers for this two-stage application for initial accreditation. Fees will need to cover the set up costs for the scheme. Fees for initial accreditation will also need to contribute to the running costs for the scheme for its first three years of operation, during which time there will be no revenue from re-accreditation. 

27. It is proposed that the application fee for initial accreditation at levels 2, 3 and 4 would be £90 (for the two-stage process). There would be a reduction in these fees for early submission of the self-certification application (with those who apply in the first month of the three month window paying £70 and those who apply in the second month paying £80).

28. It is proposed that initial accreditation and subsequent entry to level 1 would cost £10. This would reflect the fact that there is no green plate requirement at level 1 and therefore the self-certification applications will be very quick and easy to process. 
Progression

29. As set out above, there are two available routes for progression; judicial evaluation and assessment centres. 
Progression to levels 3 and 4

30. Progression to levels 3 and 4 will involve a two stage application to the BSB:

	First stage

	Progression by judicial evaluation: The first stage would be to submit 3-5 CAEFs that have been completed by judges. The BSB would consider the application and if the CAEFs confirmed that the barrister was ready to progress, they would be granted a provisional “green plate” licence at the higher level.
	Progression by assessment centre: The first stage would be to submit CAEFs obtained from assessment at a JAG accredited assessment centre alongside one CAEF completed by a judge. The BSB would consider the application and if the CAEFs confirmed that the barrister was ready to progress, they would be granted a provisional “green plate” licence at the higher level.

	Second stage

	Barristers on a “green plate” would need to be assessed in two of their first four hearings (the advocate chooses the two cases) at the higher level and would need to submit both of these to the BSB in order to achieve substantive accreditation. 




Progression to level 2
31. Progression from level 1 to 2 via assessment centre will involve the same two stage process as above. However, for progression via judicial evaluation it will be a one stage process, as there will not be sufficient access to judicial assessors in the Magistrates Court to make assessment at level 1 viable. Therefore barristers would inform the BSB that they are ready to progress to level 2 and would then be granted a “green plate” provisional licence (they would not need to submit an application in order to obtain a “green plate”). They would then need to be assessed in five of their first seven hearings (the advocate chooses the five cases) at level 2 and would need to submit these CAEFs in order to apply for substantive accreditation at level 2. 

Assessment centres

32. The assessment centre route will include significant costs at the point of assessment. Assessment centres will incur costs in developing material for simulated trials and providing venues, actors and assessors. Most will be commercial providers who wish to make a profit on top of recouping these costs. It is therefore anticipated that accredited assessment centres will charge between £500 and £1,500 per advocate for the assessment required for each application for progression. It is likely that applications to progress from level 3 to 4 will be the most expensive, to reflect the increased complexity of the simulated trial, while simulated trials to progress to level 2 will be less expensive. 
33. It is proposed that those seeking progression via assessment centre would bear the associated costs of assessment. It is likely that there will be a number of accredited providers, which will encourage competitive prices. However, in light of the significant costs associated with assessment, it is proposed that those who seek progression via the assessment centre route would not be charged an application fee by the BSB. Therefore the total costs of progression for those using the assessment centre route would be dictated by the market price of such assessment, which is likely to range from £500 to £1,500. 

Judicial Evaluation

34. Those who seek to progress by the judicial evaluation route will not incur costs at the point of assessment as judicial evaluation will be available free of charge to advocates. However, they would pay a fee to the BSB when they submit their application, in order to cover the costs of operating the scheme. It is proposed that the following fees should be charged:

· Between £100-£150 for applications to progress from level 1 to level 2 (one stage application)
· Between £300-£350 for applications to progress from level 2 to level 3 (to cover both stages of the application)
· Between £350-£400 for applications to progress from level 3 to level 4 (to cover both stages of the application)
35. Some subsidies will be available for those who for good reason are unable to access more than one appropriate judge for the purposes of progression by judicial evaluation. 

Re-accreditation

36. All barristers will be required to apply for re-accreditation if they have been at the same level for 5 years. Following initial accreditation there will be four years in which no barristers are required to re-accredit. The first round of re-accreditations will become effective in 2016. 

37. A review of costs will be undertaken during the first two years of the scheme’s operation. It is proposed that long term fees for re-accreditation should be set following this review.

38. Applications for re-accreditation will be a one stage progress and will therefore impose a smaller administrative burden on the scheme. Fees for re-accreditation will therefore be set lower than fees for progression. It is estimated, at this point, that fees for re-accreditation at would be between £100 and £200. 

Those returning to practice

39. The QASA scheme will provide those who have been absent from practice for a period of time a means of achieving a structured return to practice at an appropriate level. In assisting those who have been absent for reasons of maternity, paternity or sickness to achieve a structured return to practice it is hoped that diversity at the criminal bar can be strengthened.  However, those whose absence has led to their accreditation lapsing, or whose absence has meant that they have never been accredited within the scheme, will need to be accredited before they can take on any cases (they will therefore not be able to seek accreditation by judicial evaluation by the normal means). If the only alternative was to require such individuals to fund their own assessment through assessment centres, this would constitute a disproportionate barrier to re-entry. 

40. However, there are a number of ways that the BSB will allow those who have been absent from practice to return without bearing a disproportionate burden. For example, those who are planning a period of absence would be permitted to submit for early re-accreditation before they begin their period of absence, which would allow them to return within 5 years at their existing level. For those for whom this is not possible for any reason, the BSB will allow return to practice by a similar process as initial accreditation – essentially allowing an advocate to self-certify at a level and to then receive judicial evaluation from appearances on a provisional green plate. The advocate would pay a fee similar to the re-accreditation fee for this application. 
41. It will be important that there are “refresher” courses available for those who are returning to practice. Such courses would be optional and would therefore be funded by the advocate.
Review of costs and fees
42. A review of costs and fees will need to take place in 2014 after the scheme has been in operation for two years. 

Other costs to advocates

43. In addition to the fees for applications for initial accreditation, progression and re-accreditation, the QASA could result in additional costs for some advocates. This could include:

Remedial training

Barristers who fail in their application for re-accreditation, or those who are identified through the monitoring scheme as not competent at their level will be encouraged to undertake remedial training in order to address concerns and improve their advocacy. JAG will accredit education providers to develop remedial training courses. Barristers would be expected to fund their own remedial training. 

Appeals

An appeal process will be available for those who have failed in their application for progression or those for whom the BSB seeks to remove accreditation. 

There will be a £250 fee for submitting an appeal which would be returned if the appeal was successful. This is the same fee that the BSB charges for barrister’s wishing to appeal the decision of a Disciplinary Tribunal. 

Assessed CPD

Re-accreditation at level one would require the completion of a set number of hours of qualifying assessed CPD. Barristers seeking re-accreditation at this level would be expected to pay for their own assessed CPD courses, as is currently the case with CPD. 

Implications throughout career
44. The implications of this proposed fee structure would be that a new barrister would pay minimum total fees of £760 (£10 + £100 + £300 + £350) to enter the scheme at level 1 and progress through the levels to level 4 through judicial evaluation. 
45. It is not yet known how quickly barristers are likely to progress and therefore what period these fees will be spread across. However, each time that a barrister remained at the same level for 5 years they would need to pay for re-accreditation, which would cost between £100-£200. Similarly, barristers who reach level 4 will need to apply for re-accreditation every five years.

46. The impact on those entering the scheme at each level is set out below through a series of case studies. Each case study represents the minimum costs for a competent barrister – costs could be higher if any applications for accreditation or re-accreditation are unsuccessful. The case studies use the median figure from the range of costs proposed for applications for progression and re-accreditation.
1) A barrister who started criminal pupillage in 2013 might incur the following costs over a 33 year career:
2013: Enter scheme at level 1 (£10)

2014: Progress to level 2 (£125)

2018: Progress to level 3 (£325)

2022: Re-accreditation at level 3 (circa £150)

2026: Progress to level 4 (£375)

2030: Re-accreditation at level 4 (circa £150)

2034: Re-accreditation at level 4 (circa £150)

2038: Re-accreditation at level 4 (circa £150)

2042: Re-accreditation at level 4 (circa £150)

Total cost = £1,585
Average yearly cost (33 years) = £48
2) A barrister of 3 year’s call who enters the scheme at level 2 is likely to bear the following costs throughout 29 years:

2012: Initial accreditation at level 2 (£90)
2015: Progress to level 3 (£325)

2019: Re-accreditation at level 3 (circa £150)

2021: Progress to level 4 (£375)

2025: Re-accreditation at level 4 (circa £150)

2029: Re-accreditation at level 4 (circa £150)

2033: Re-accreditation at level 4 (circa £150)

2037: Re-accreditation at level 4 (circa £150)

Total cost = £1,540
Average yearly cost (29 years) = £53
3) A barrister of 10 year’s call who enters the scheme at level 3 is likely to bear the following costs over a 22 year career:
2012: Initial accreditation at level 3 (£90)

2014: Progression to level 4 (£375)

2018: Re-accreditation at level 4 (circa £150)

2022: Re-accreditation at level 4 (circa £150)

2026: Re-accreditation at level 4 (circa £150)

2030: Re-accreditation at level 4 (circa £150)

Total cost = £1,065
Average yearly cost (22 years) = £48
4) A barrister of 15 year’s call who enters the scheme at level 4 is likely to bear the following costs over a 16 year career:

2012: Initial accreditation (£90)

2016: Re-accreditation at level 4 (circa £150)

2020: Re-accreditation at level 4 (circa £150)

2024: Re-accreditation at level 4 (circa £150)

Total costs = £540
Average yearly cost (16 years) = £34

47. These case studies demonstrate that the average yearly cost for competent barristers who pass every assessment will be between £34 and £53 dependent upon the point at which they enter the scheme. The nominal costs will increase over this period with inflation but the figure represents the real financial impact in current prices.
Comments
48. This paper sets out the proposed financial model for the scheme. It is a result of detailed analysis of the costs associated with setting up and operating a quality assurance scheme of this nature. We have drawn on a wide range of expert views in order to develop the proposals as fully as possible. We have sought to establish a scheme which is based on sound financial principle and which is not unduly costly. In doing so we have focussed on ensuring that a proportionate and rigorous approach to quality assurance has been developed.
49. We now invite comments on these proposals. 

Annex A – Summary of Fees Proposal
Initial accreditation

· £90 for applications for initial accreditation at levels 2, 3 and 4 (with reductions of up to £20 for prompt submission for self-certification)

· £10 for applications for initial accreditation at level 1

Progression via judicial evaluation

· Between £100-£150 for applications to progress from level 1 to level 2

· Between £300-£350 for applications to progress from level 2 to level 3

· Between £350-£400 for applications to progress from level 3 to level 4

Progression via assessment organisation

· Applicants would be required to pay the market rate charged by accredited assessment organisations (likely to range from £500 to £1,500 across the levels)

· There would be no application fee charged by the BSB 

Re-accreditation

· Re-accreditation will not begin until the scheme has been in operation for 4 years. Fees for re-accreditation will therefore be set closer to this time and following a review of costs. 
· Re-accreditation will be cheaper than progression as it will be a one stage application process. It is estimated that re-accreditation would cost between £100 and £200. 
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